U.S. immigration policy from
1965 to the present
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Thecurrent waveof immigrationto
the United States—the third major
wave in the nation’s history —
commenced shortly after the pas-
sage of the landmark Immigration
Reform Act of 1965 (referringtoits
Congressional sponsors, it is aso
known astheHart-Celler Act). The
legislation was passed during the
heady days of the Great Society, at
a time of considerable social up-
heaval inthe United States, chiefly
due to the combined impact of the
Viet Nam War and the civil rights
movement. As aconsequence, rel-
atively little attention was paid to
this piece of legidlation at thetime
by the public at large or by policy
makers. It would appear that the
sponsors and supporters of the
legidation did not envision the
Actasastimulusforamajor migra-
tory wave. Nor did they think that
the major source of immigration
would shift from Europeto the de-
veloping nations of the Third
World. AsDaniel Tichenor (2002:
18) notes, "Senator Edward
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Kennedy, one of the hill’s princi-
pal stewards, assured skeptics
that the reform "would not inun-
date Americawithimmigrantsfrom
any one country or area or the
most populated and deprived na-
tions of Africaand Asia.”

Tichenor (2002: 8) contends
that thislegislation is part the " dy-
namics of U.S. immigration poli-
cy,” wherebothmagjor political par-
tieshavepro-immigration and anti-
immigration elements. The Repub-
licans have long been home to
both free marketeers and restric-
tionist cultural conservatives. On
the other hand, the Democrats
have within their ranks both pro-
immigration cosmopolitans and
economic protectionists (especial-
ly labor unions). All of these ele-
ments were present at the passage
of the 1965 Act, but as became
clear, the free market proponents
and cultural cosmopolitans got the
upper hand. Perhaps the most sig-
nificant feature of this Act was
that it eliminated the essentially
racist character of existing law,
which established a rank order of
preferred groups based on ethnici-
ty, or to be more specific, national
origin.

Before turning to the provi-
sions of this Act, it is useful to

place it in historical perspective.
As a classic settler nation that
needed popul ation growth for eco-
nomic development to occur, the
U.S. hashad comparatively speak-
ing rather liberal immigration laws
for much of its history. However,
the operativework iscomparative-
ly. Infact, fromthe period after the
Civil War until the passage of the
National Origins Quota Act of
1924, Congress passed a series of
legislative measures that were in-
creasingly restrictive and intended
to offer preferential treatment to
certain nationality groups at the
expense of other groups. The first
such enactment occurred in 1882,
when Congress passed the Chi-
neseExclusion Act. Thisparticular
piece of legislation had a 10-year
limit. After that time, new laws
were passed that were even more
draconian in their effort to put a
halt toimmigrationfrom China.
The nation entered a major
wave of new European immigra-
tion around thistime, but the new-
comers increasingly came from
Southern and Eastern Europe rath-
er than Western and Northern Eu-
rope, posing athreat to WASP he-
gemony. With the rise of a power-
ful anti-immigrant movement, Con-
gress enacted a series of laws de-
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signed to stem this tide, including
a series of literacy test bills that
were intended to limit the flow of
Southern and Eastern European
immigrants. This trend to restrict
immigrant flows from what were
deemed to be undesirable points
of origin culminated in the passage
of the above-noted National Ori-
gins Quota Act. This legidation
was actually a revision of a law
passed three years earlier that im-
posed numerical limits on immi-
grants based on their nation of or-
igin, calculated on the basis of the
composition of the white popula
tion of the U.S. in 1910. The 1924
law recalculated the quotas based
on the 1890 census, in effect fur-
ther restricting the numbers of per-
mitted immigrants from Southern
and Eastern Europe.

The result of this law, in con-
junction with the negative impact
on migration of the Great Depres-
sion and World War 11, was that
the migratory wave ended. For the
following four decades, the
number of foreign born entering
the nation declined significantly.
During this period, a variety of
laws shaped migration policies.
For example, in 1943 a system of
contract labor was created that al-
lowed employers to hire Mexican
workers for specified periods of
time, after which they were expect-
ed to return to Mexico. Known as
the Bracero Program, this was the
U.S. version of what would |l ater be
called, in Western Europe, a
" guest worker program.” Thispro-
gram, which was increasingly op-
posed by the Mexican-American
community, wasfinally terminated
in 1964. Inthe wake of World War
[1, theflight of peoplefrom nations
that had fallen under the control of

the Soviet Union prompted the
passage of the Displaced Persons
Act of 1948. The most significant
piece of legislation leading up to
the 1965 Act was the Immigration
and Nationality Act of 1952 (also
known as the McCarran-Walter
Act). Whilethat Act reaffirmedthe
national quota system, it reclassi-
fied existing quotas(for example, it
ended Japanese exclusion and in-
stituted asmall quotafor the Asia
Pacific region). It also created a
preferential system based on
worker skillsand onfamily reunifi-
cation (Bean and Stevens 2003:
17-19).

With this background, it is evi-
dent that the 1965 Act representsa
significant departure from the past
by eliminating the quota system.
Thelaw established aset of criteria
that would rank order selection
preferences. Originally, it calledfor
170,000 visas per year for immi-
grants from the Eastern Hemi-
sphereand 120,000 from the West-
ern Hemisphere. In the former
case, a 20,000 maximum limit per
country was imposed (Schuck
2003:85).

In the first place, the premium
attached to family reunification
meant that spouses, minor chil-
dren, and the parents of U.S. citi-
zenswere exempt from these caps,
soineffecttherewasnolimittothe
number of peoplefallingintothese
categories who could obtain a
visa. Then, seven criteriawere es-
tablished, each being accorded a
percentage limit of the total
number of visas to be allotted.
These seven criteria and the re-
spective percentages of the total
areasfollows: (1) unmarried adult
childrenof U.S. citizens(20%); (2)
spouses and unmarried children of

permanent resident aliens (20%);
(3) professionals, with preferences
given to gifted scientists and art-
ists (10%); (4) married children of
U.S. citizens (10%); (5) brothers
andsistersof U.S. citizensover the
ageof 21 (24%): (6) skilledand un-
skilled workers who are needed to
meet specific labor shortages
(10%); and (7) refugees (6%).
Contrary to the predictions of
the bill’s sponsors, the Act, when
it took effect in 1968, unleashed a
major waveof immigration. Infact,
during the last decade of the twen-
tieth century more newcomers en-
tered the nation than during any
other decade in the nation’s histo-
ry, surpassing the totals from the
first decade of the twentieth centu-
ry, heretofore the peak decade.
Thearrivalscameoverwhelmingly
from Latin America and Asia
About 75 percent of the totals
originated from these regions dur-
ing the 1970s and much of the
1980s, with the percentage rising
to over 80 percent thereafter. Ac-
cording to the 2000 Census, over
31 millionlega immigrantsresided
in the United States, representing
about 11 percent of the total popu-
lation, a figure not reached since
1930 (U.S. CensusBureau 2002). It
should be noted that immigrants
represent a smaller percentage of
the overall population than they
did a century ago. However, be-
cause they are heavily concentrat-
ed in six states— California, Flori-
da, lllinois, New Jersey, New Y ork,
and Texas — their impact in those
localities has been profound. Per-
haps one of the most significant
transformations that have oc-
curred due to the new wave of im-
migration is that African Ameri-
cans no longer congtitute the larg-
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est non-European origin group,
having been surpassed by Lati-
nos. This has sometimes been re-
ferred to in public discourse asthe
" browning of America.”
Theimpact of immigration dur-
ing the last three decades of the
twentieth century is even more
significant that this cursory sum-
mary would suggest, for in addi-
tion to the influx of legal immi-
grants, two other categories of
newcomers have also contributed
to the heightened diversity of
American society. The first cate-
gory is that of nonimmigrant en-
trants who, rather than becoming
permanent residents are granted
visas to be in the country for a
specified period of time. While
touristsand diplomatsfall intothis
category, by far the two largest
groups are temporary workers and
students. Many workers in this
category are holders of H-1B vi-
sas, which permits employers to
hire foreign-born skilled workers
and allows those workers to re-
main in the country for six years.
Theenabling legidlation contained
inthe Immigration Act of 1990 al-
lows 200,000 suchworkersintothe
country each year. By far, a sub-
stantial majority of workers pos-
sessing these visas come from
Asiaand work inthe high tech sec-
tor. Since its implementation, the
law has been liberalized in various
ways, including a provision that
allows workers to move from one
employer to another. By the end of
the twentieth century, there were
31.4 million nonimmigrant en-
trants, afigure roughly equivalent
to the number of permanent immi-
grants. Peter Schuck (2003: 89)
points out that with the assistance
of their employers, "many will be-

come permanent residents despite
the program’s explicit temporary
character and without having to
leave the country or even interrupt
their employment.”

The second category consists
of illegal or undocumented immi-
grants. This includes both per-
sons who entered the country ille-
galy ("EWI'S" — entered without
inspection — in U.S. Immigration
and Naturalization Service par-
lance) and those who entered le-
galy but overstayed their visas
(what the INS calls "visa-over-
stays’). Whileitisextremely diffi-
cult to accurately measure the size
of the undocumented immigrant
population, Schuck (2003: 89)
writes that estimates based on the
2000 census put the figure at
somewhere between 8 and 9 mil-
lion, with approximately half origi-
nating from Mexico and thebulk of
theremainder coming heavily from
Asiaand other Latin American na-
tions.

Legidation enacted since 1965
has sought to address two distinct
concerns. The first focuses on ref-
ugee policy, while the second is
intended to both control the flow
of labor migrantsin general and to
deal with the problem of undocu-
mented migrants. Refugee policy
was influenced by the exigencies
of Cold War politics. Thus, the
Cuban Refugee Act of 1966 wasin
fact acontinuation of refugee poli-
cies that U.S. administrations had
implemented sincethe Castro take-
over in Cuba. The presence of a
Marxist government 90 miles off
the shore of Florida proved to bea
powerful symbol of competingide-
ologies in the struggle between
the U.S. and the Soviet Union. Not
surprisingly, the U.S. government

received these political exiles
warmly. The 1975 IndochinaRefu-
gee Act was in response to the
U.S. defeat in Vietnam and the sub-
seguent exodus of Vietnamese and
other Southeast Asians who had
sided with the Americans. This
Act, in effect, began aresettlement
program for these exiles. Two
years later, the Act was refined to
specify that 174,988 Indochinese
refugees would be admitted.

The Refugee Act of 1980 was
not targeted to specific groups,
but rather sought to provide a
more coherent set of criteria that
could be used universally. The
Act adopted the definition of " ref-
ugee” that the United Nations had
developed. In addition, the Act ex-
panded the annual number of asy-
lum seekers admitted to the coun-
try and established procedures by
which the Attorney General could
facilitateashiftin statusfromtem-
porary refugee to permanent resi-
dent. Despite the effort to stand-
ardize and rationalize the system,
critics contended that during the
Reagan presidency refugee poli-
cies were employed in a discrimi-
natory manner, as asylum seekers
from communist-controlled na-
tions — such as Nicaragua— had a
relatively easy time of being ac-
cepted while those fleeing right-
wing dictatorships—such asexiles
from El Salvador and Guatemala—
werefrequently denied admission.

Turning to the other type of
post-1965immigrationlegidation,
thefirst significant initiativewasa
series of amendmentsto Hart-Cel-
ler, passed in 1976, that estab-
lished 20,000 as a per country cap
on immigrants, applicable to both
the Western and Eastern Hemi-
spheres. Thiswasintended to limit
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the flow of immigrants from some
of themajor migrant-exporting na-
tions. Undocumented immigrants
became afocus of attention in the
Immigration Reform and Control
Act of 1986. The key provision of
this Act wasto offer ageneral am-
nesty for 3 million undocumented
residents under certain condi-
tions. The amnesty made it possi-
ble for these individuals to obtain
legal permanent resident status.
The product of intense negotiat-
ing between pro-immigration and
anti-immigration camps, thelegis-
lation sought to offer something
for both sides. On the one hand, it
included a provision that imposes
sanctions against employers who
hire illegal workers (these sanc-
tions proved to be very weak). It
also included the creation of aspe-
cial programfor agricultural work-
ers, and it required the establish-
ment of an officewithinthe Justice
Department that was designed to
deal with chargesof discrimination
against immigrants. The Act also
contained a provision intended to
expand the diversity of the immi-
grant pool by creating the NP-5
program for residents of nations
that had favorable quotas prior to
1965. Thethreemajor beneficiaries
of this program were Canada, Ire-
land, and the United Kingdom.
Criticism of the Eurocentric char-
acter of thisprogram led to acom-
parable program for other nations
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